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1 additional comments? Mr. Kane. 

2 VICE-CHAIR KANE: Thank you, Mr. Chair. And I can support 
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the -- I'll preface my remarks by saying that I can 

support the deferral request by you, Mr. Chair. But 

I will I would like to say that what we had 

before us is an amendment or an addition to this 

existing chapter specifically discussing newly 

constructed streets in residential subdivisions, and 

I think that what this request is is a very -- it's 

very significant, but it's very small in the big 

picture of things. And a lot of the discussion, 

from my point of view, Mr. Chair, and with all due 

respect to you and my colleagues, wasn't focused on 

what we have before us. Because a lot of the 

discussion focused around existing situations, 

existing streets, talking about retrofits, talking 

about cost of retrofits, and that, in my opinion, 

was not what's before us today. 

So I wanted to make that comment because I 

think it's important that what we have before us is 

something that I believe would be, in my opinion, 

appropriate to be passed out of Committee today 

because what it provides us and what it provides the 

Director is to move forward with the administrative 

processes of implementation, which would include the 
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information that we've requested for our 

information, i.e., the legal issues. 

I think the Director, along with their 

efforts to incorporate discussions among the 

directors themselves in director meetings at the 

administrative level, to get the comments and help 

them to render a final decision as the Director of 

Public Works would do in this proposal, render a 

final decision based on the input of other 

departments that will be impacted, the Police, the 

Fire, the Emergency Services, and that would, 

because of the way it's being present as far as the 

flexibility that is being provided to the Director 

to decide what traffic calming device can go into a 

newly constructed street in a residential 

subdivision. So I think that what we have as far as 

information is adequate, and I think that the 

information that we're requesting for is information 

that could be utilized by the Administration for 

them to move forward. 

Now, the pilot process -- and, again, with 

all due respect to the Members that have this 

this request to consider as far as the pilot, it's 

difficult for us to look at it from that perspective 

because we're dealing with specifically 
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legislation -- proposed legislation that is dealing 

with newly constructed streets in residential 

neighborhoods. It is not to deal with existing 

it's not dealing with retrofitting. It's dealing 

with new things corning forward, and I think the 

pilot program in itself or the idea of a pilot 

program could be accommodated by us approving this 

and allowing the -- some of those applications that 

are corning through and allowing the implementation 

of something that, in my opinion, is creating better 

laws, more flexibility, and accommodating a better 

life style for our community in newly -- and this to 

me is the transitional step. It's a very small 

step, but a very significant one. 

So, Mr. Chair, I share these comments because 

I think that what we have before us is -- for me, I 

would have been ready to vote today to support this 

out of Committee, and but I'll respect your 

request, Mr. Chair, and I will support the deferral 

and would hope that we bring this forward soon, that 

we revisit this issue and we make the effort to move 

forward, because in my mind we haven't -- we haven't 

discussed any significant barriers that would create 

any stalling of this legislation. Okay. 

that, Mr. Chairman, thank you, and I'll be 
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1 supporting the deferral. 

2 CHAIR MOLINA: Okay. Thank you, Mr. Kane, and the Chair 
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appreciates your comments on this matter, and, 

again, for me, I just wanted to make sure that we 

cover all the bases, but at the same time the Chair 

appreciates your position on it and the Chair does 

intend to bring this matter up again real soon. 

If -- I'm looking at next month for sure, either the 

first meeting or second meeting of next month, and 

hopefully we'll get all the appropriate responses 

then. Mr. Carroll. 

COUNCILMEMBER CARROLL: Thank you, Chair. I will also be 

supporting your recommendation, but I am also of 

like mind with Mr. Kane on this matter, as I stated 

in my previous statement, this is a small step. 

We're not jumping into any great new unchartered 

territory here, and I really think we could have 

passed this out, as Mr. Kane has said before me. 

However, if nothing else, for the opinion of 

Corporation Counsel, I would honor your request, but 

I do hope that -- I don't think that we have to be 

mired in this with a lot of the questions that came 

up today. I think if we do pass this out at the 

appropriate time, that many of the things that we 

have talked about will be handled during the 
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1 process. So I think a lot of the things that we did 

2 discuss today were really nonissues as far as the 

3 Council's concerned. Thank you. 

4 CHAIR MOLINA: Okay. Thank you very much, Mr. Carroll. 

5 Members, any other comments with regards to the 

6 Chair's recommendation? Hearing none, if there are 

7 no objections, the Chair will defer this item and 

8 will bring this matter up as soon as possible once 

9 all the comments have been solicited from the 

10 various agencies and departments. Any objections? 

11 COUNCIL MEMBERS: No objections. 

12 CHAIR MOLINA: No objections. 

13 

14 ACTION: DEFER pending further discussion. 

15 

16 CHAIR MOLINA: Thank you very much. 

17 
ITEM NO. 34: RE: DEDICATION OF ROADWAY LOT FOR SMK. INC. 

18 (C.C.02-81) 

19 CHAIR MOLINA: Okay, Members, let us proceed to our next 

20 

21 

22 

23 

24 

25 

item for the day, which is Item No. 34, which has to 

do with the dedication of roadway lot for SMK, Inc. 

The purpose of the proposed resolution is to accept 

the dedication of road widening lot in Honokowai for 

lot B along Lower Honoapiilani Road, ABC 

subdivision, TMK (2)4-4-001; 057 and 058 and 059. 
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1 Okay, Mr. Goode, if you will take hold of the 

2 mike, please. 

3 MR. GOODE: This request -- I'm sorry. Wait a minute. 

4 This is 34, right? 

5 CHAIR MOLINA: Yes, sir, Item 34. 

6 MR. GOODE: I went to 7. Okay, 34. The ABC Store in 

7 Honokowai was redone recently. They tore down the 

8 old building, put up a new building, and as part of 

9 that they dedicated -- set aside a road widening lot 

10 for dedication to the County as required under the 

11 Building Code, and all the improvements are in. 

12 It's been completed and we found the work to be 

13 satisfactory. It's approximately I think three- to 

14 eight-feet wide and runs the length of the property 

15 of about 110 feet. It's about five, 600 square 

16 feet. 

17 CHAIR MOLINA: Okay. Thank you, Mr. Goode. Committee 

18 Members, questions or comments for the Director? 

19 Okay. Hearing none, the Chair's recommendation is 

20 the adoption of the proposed resolution and the 

21 filing of the communication. 

22 VICE-CHAIR KANE: So moved. 

23 COUNCILMEMBER ARAKAWA: Second. 

24 CHAIR MOLINA: Okay. It's been moved by Mr. Kane, 

25 seconded by Mr. Arakawa. Discussion? Hearing none, 
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1 all those in favor say "aye." 

2 COUNCIL MEMBERS VOICED AYE. 

3 CHAIR MOLINA: All those opposed? 

4 VOTE: AYES: Councilmembers Arakawa, Carroll, 
Hokama, and Vice-Chair Kane and 

5 Chair Molina. 
NOES: 

6 ABSTAIN: 
ABSENT: 

7 EXC.: 

8 MOTION CARRIED. 

9 ACTION: 

10 

None. 
None. 
None. 
Councilmembers Kawano and Tavares. 

ADOPTION of resolution and FILING of 
communication. 

11 CHAIR MOLINA: Thank you. The Chair marks it unanimous. 

12 

74 

ITEM NO.7: RE: AUTHORIZING A GRANT OF A LICENSE TO USE 
13 COUNTY REAL PROPERTY ALONG MAMALU PLACE AND MAOHU 

STREET. MAKAWAO (C.C.02-21) 
14 

15 CHAIR MOLINA: Okay, Members, our next and final item for 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

today is Item No.7, authorizing a grant of a 

license to use County real property along Mamalu 

Place and Maohu Street in Makawao to Joel Anthony 

Kenney. The purpose of the proposed resolution is 

to authorize a grant of a license to Mr. Kenney to 

use County real property along Mamalu Place and 

Maohu Street, Makawao for the encroachment of a wall 

and walkway on the County right-of-way. This item 

was addressed back on March 13th, as well as June 

5th, and at its last meeting the Committee requested 

RALPH ROSENBERG COURT REPORTERS, INC. 
(808) 524-2090 



PWT 6/19/02 75 

1 specific information relative to cost estimates for 

2 relocating the wall and walkway off the County 

3 right-of-way. 

4 So the Chair would like to ask Mr. Goode to 

5 provide the Committee with these estimates and other 

6 additional information pertinent to the item. 

7 Mr. Goode. 

8 MR. GOODE: We responded to your request, Mr. Chairman, 

9 dated June 14th. It's in the binder. We feel that 

10 the approximate cost would be $4,000, assuming the 

11 same footing could be used. Obviously we can't see 

12 the footing, so we don't know what's there. Should 

13 the footing need to be removed and reconstructed, it 

14 would be an additional $3,000. So we're looking at 

15 somewhere in the neighborhood of four to $7,000 to 

16 build a like and comparable wall. 

17 CHAIR MOLINA: Okay. Thank you, Mr. Goode. 

18 Members, any questions at this time? 

19 COUNCILMEMBER HOKAMA: Chairman, please. 

20 CHAIR MOLINA: Mr. Hokama. 

21 COUNCILMEMBER HOKAMA: Director, is the wall some type of 

22 retaining wall also that would hold back some soil 

23 or something from not entering the right-of-way? 

24 MR. GOODE: It does. There's -- the wall is a foot and a 

25 half to maybe three-feet high and does retain soil 
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1 for a lawn. 

2 COUNCILMEMBER HOKAMA: It doesn't look like it was back 

3 filled to level it off on the slope, or would you be 

4 able to answer that? 

5 MR. GOODE: It probably was. I don't think the wall was 

6 built as part of the original subdivision. 

7 COUNCILMEMBER HOKAMA: Thank you. 

8 CHAIR MOLINA: Thank you, Mr. Hokama. Committee Members, 

9 any other questions or comments for Mr. Goode on 

10 Item 7? 

11 COUNCILMEMBER ARAKAWA: Mr. Chair. 

12 CHAIR MOLINA: Mr. Arakawa. 

13 COUNCILMEMBER ARAKAWA: Again, similar point we made about 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the other properties that had encroachments. In 

looking at these areas, if we just give it to the 

people that are there, then we're not getting any 

value for the taxpayers. At the very least in any 

kind of a transaction we should get some value for 

it, something for the cost of the property. When we 

condemn property for roadway widening, we get to 

compensate the owners. In this case it's okay --

it's okay to allow them to have the property, but I 

think we should get compensated for the value, and, 

again, the way to do that comparable is to take a 

property in that area, find out what it's appraised 
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1 at, and do a per square footage cost analysis. I 

2 would prefer to do that than just a straight grant. 

3 CHAIR MOLINA: Okay. Thank you, Mr. Arakawa. Any other 

4 comments or concerns regarding Item 7? Okay. At 

5 this time the Chair would recommend the adoption of 

6 the proposed resolution and the filing of the 

7 communication. 

8 VICE-CHAIR KANE: So moved, Mr. Chair. 

9 CHAIR MOLINA: Okay. It's been moved by Mr. Kane. 

10 COUNCILMEMBER CARROLL: Second. 

11 CHAIR MOLINA: Is there a second? It's been seconded by 

12 Member Carroll. Discussion? Mr. Kane, as the maker 

13 of the motion, your comments. 

14 VICE-CHAIR KANE: No discussion. 

15 CHAIR MOLINA: Okay. Thank you. Any other discussion? 

16 COUNCILMEMBER ARAKAWA: Mr. Chairman. 

1 7 CHAIR MOLINA: Mr. Arakawa. 

18 COUNCILMEMBER ARAKAWA: I won't support it because if we 

19 

20 

21 

22 

23 

24 

25 

pass this, we're not going to get any kind of 

payment for the residents of the community, and I'm 

not asking for -- again, I'm not asking for anything 

exorbitant, just what is fair market value so that 

the citizen's whose property this is, you know, 

would get some kind of compensation for the value of 

the property. If we just give away property --
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1 county property to people just to be nice, I don't 

2 think we're protecting the interest of our 

3 community. The practicality of it is we should 

4 probably convert it, allow this conversion, but, 

5 again, we should get a return for the value to the 

6 community, and that is something that is not 

7 occurring on that transaction, so I will not support 

8 it. 

9 CHAIR MOLINA: Okay. So noted, Mr. Arakawa. Any other 

10 comments? 

11 COUNCILMEMBER HOKAMA: Chairman. 

12 CHAIR MOLINA: Mr. Hokama. 

13 COUNCILMEMBER HOKAMA: I would recommend you defer, 

14 because I'm going to vote no. 

15 CHAIR MOLINA: Okay. Any additional comments to the 

16 recommendation, Mr. Hokama? 

17 COUNCILMEMBER HOKAMA: No. 

18 CHAIR MOLINA: Okay. 

19 VICE-CHAIR KANE: Mr. Chair? 

20 CHAIR MOLINA: Mr. Kane. 

21 VICE-CHAIR KANE: If it's the wish of you, Mr. Chair, then 

22 I will rescind to my motion to move on this -- this 

23 item, Mr. Chair, so that we can have a deferral and 

24 not a denial. 

25 CHAIR MOLINA: Okay. 
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1 VICE-CHAIR KANE: Or a rejection. 

2 CHAIR MOLINA: Okay. So noted, Mr. Kane. 

3 COUNCILMEMBER CARROLL: And I remove my second -- withdraw 

4 my second. 

5 CHAIR MOLINA: All right. And the Chair can count, so it 

6 looks like we are looking at a potential deferral 

7 here. Mr. Arakawa, your comments. 

8 COUNCILMEMBER ARAKAWA: Mr. Chair, and, again, all I'm 

9 asking for is a reasonable compensation for the 

10 value of the property. I'm not saying we should 

11 deny this, if we can just somehow in the resolution 

12 figure out a cost, then I think from a practical 

13 standpoint this is not a whole lot of property, but 

14 we should get a reasonable return for the community, 

15 and it should not just be a gift. This is the --

16 you know, we've had several, so --

17 CHAIR MOLINA: Okay. Mr. Carroll. 

18 COUNCILMEMBER CARROLL: One question. As I read this, 

19 we're not giving them the property. We're letting 

20 them have the use of the property, right? 

21 CHAIR MOLINA: Mr. Goode, your comments. 

22 COUNCILMEMBER CARROLL: As I read the licensing agreement, 

23 they only have the use. If we ever wanted the 

24 property, we could take it, right? 

25 MR. GOODE: Yeah. 

RALPH ROSENBERG COURT REPORTERS, INC. 
(808) 524-2090 



PWT 6/19/02 80 

1 COUNCILMEMBER CARROLL: So we're not giving them anything. 

2 We're letting them have the use of it until we need 

3 it, and that's where I would have supported this, 

4 but since obviously I can count also, I will but 

5 just as one comment, to me, the County is we are 

6 serving the people better by letting them have this 

7 because then they assume the liability, as I 

8 understand it, from the lease agreement. So it 

9 seems like a win-win for both the County and the 

10 person involved or the entity, but I just hope that 

11 next time we can pass this out. Thank you. 

12 CHAIR MOLINA: Okay. Thank you, Mr. Carroll. 

13 MR. GOODE: Mr. Chair? 

14 CHAIR MOLINA: Mr. Goode. 

15 MR. GOODE: If I may, a few comments. We get these 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

requests fairly often, and generally there's a sale 

of property going on so there's surveys done. In 

this case it was few inches over in a couple spots. 

They want to obviously make a transaction, people 

want to buy, people want to sell. They come to us 

and they say what do we do? Well, you've got a 

couple things you can do. You can tear it down, fix 

it, or move it or whatever it happens to be, so you 

can go into a license agreement. Very rarely, if 

ever, do we say, oh, we're willing -- the County's 
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willing to sell you this, say, 30 square feet. And, 

for instance, if it's $20 a square foot, it's $600. 

That would be the value in fee simple. Because it's 

a license agreement, it's revokable. The 

can revoke it within 30 days. That doesn't have 

much value. It isn't worth -- it's not the same as 

fee simple because it's totally revokable. 

Those are our options right now. People are 

coming to us, you know, because they want to know 

what to do. I'll have to start advising them that 

license agreements are not receiving favorable -- if 

that's the policy of the Council, it's probably not 

the way to go. I need to advise these people as 

they come through because I give them a choice, 

well, you can tear it down and fix it or we can go 

license agreement. In the past, license agreements 

were generally accepted as long as there's not a 

health and safety issue, and what I'm kind of 

throwing out here is maybe we ought to have a 

separate discussion on license agreements and talk 

about fees, because that's come up before, and I 

don't think we hit it in budget. 

Councilmember Hokama, I don't think we hit 

one for that, and it was discussed and I think we 

even threw out a value of about 250. You know, that 
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1 could be discussed. If this is something we want to 

2 do or not, we could have Real Property come in and 

3 talk about value, but, you know, these come up 

4 fairly often in Committee, and one reason they're up 

5 here because that's the recommendations 11m giving 

6 these folks as one of the options to do, and lid 

7 hate to have the Committee dragged down and have 

8 this item, you know, three, four, five times, 

9 because it's taking valuable Committee time. 

10 So as a suggestion we could have a separate 

11 item on license agreements and these encroachments, 

12 because the modern surveying techniques, welre going 

13 to keep having these. You know, we have a deminimus 

14 up to six inches, and some of these are eight inches 

15 over, okay, so they've got to come here. So I would 

16 appreciate some more general direction from the 

17 Committee and maybe the Council as a whole so that 

18 we can advise folks, you know, what their options 

19 are. That's just my two cents of -- not any 

20 specific on this one item, but in general. 

21 CHAIR MOLINA: Thank you, Mr. Goode, for your comments. 

22 

23 

24 

25 

Mr. Hokama. By the way, we still have the motion on 

the floor at this time until -- the Chair will make 

his recommendation upon hearing everybody's input on 

this matter. 
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1 Mr. Hokama, proceed. 

2 COUNCILMEMBER HOKAMA: Chairman, I think the Director's 

3 comments are very valid, and, again, more than 

4 likely the County will never demand the property 

5 back, so it's like giving it away. I mean, I'm sure 

6 Mr. Goode can even count how often has the County 

7 gone back and asked for the licensed area. So I 

8 don't agree with that either. 

9 I think if anything you should consider, 

10 Chairman, that I would reluctantly, but I would 

11 support, is a condition that on the next transaction 

12 of the property you follow the property line, if 

13 they don't want to do the adjustment now, but I'm 

14 not here to give away County property. 

15 CHAIR MOLINA: Thank you, Mr. Hokama. Mr. Arakawa. 

16 COUNCILMEMBER ARAKAWA: Mr. Chairman, you know, from a 

17 

18 

19 

20 

21 

22 

23 

24 

25 

practical standpoint, it's control of the property, 

and whether it's a licensed agreement or a gift, 

they'll control that property and they'll have the 

right to use that property with no compensation to 

the citizens of the County. My preference is we 

just cut that area out, since we're not going to 

have use of it and we're acknowledging that and sell 

it for whatever the value is. If it's $600, it's 

$600 and we're done with it. The next person who 
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comes in doesn't have to get another license 

agreement. 

You know, a lot of these glitches occur 

because of the surveying techniques that we had in 

the past, but in all fairness, if we can just 

proportion out that and just sell it and we get a 

fair value, we can say to our citizens, well, we got 

a fair return for it, these property owners can then 

have clear title, and we clear up the mess one time. 

And I would prefer to just get it out of the way 

where you don't have all these licensing agreements 

sitting around that, you know, cloud the line as 

things get transferred. Because these were errors 

that were created, again, probably by our surveying 

techniques. 

If it's a situation where it's so bad that, 

you know, we cannot give it to them, we won't be 

giving it to them or we won't be selling it to them, 

but if we're going to be granting a license 

agreement, I would just as soon sell the real estate 

and get the return for the community. The community 

then at least has that fund to be able to use as --

you know, as far as a community resource. A 

licensing agreement gives nothing back to the 

community for any kind of a resource, and the use of 
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1 that property would then be the licensee's. They 

2 would have control of that property. The community 

3 would not have control of the property. They 

4 wouldn't have the right to be on that property, so 

5 essentially we have parted with that property, 

6 whether we want to say it's a license agreement or 

7 it's a gift, we've parted with the right to have 

8 that property and to be able to do things on it. 

9 That's the point I'm making. 

10 And I would prefer to partition it, sell it 

11 for the value, if we're going to be licensing or if 

12 we're going to be granting. That would be how I 

13 would treat it. Otherwise, the community really has 

14 no benefit off of that property and it's really 

15 actually being deprived of a benefit of that 

16 property for no return, so that would be my 

17 preference in how to treat these. And, again, 

18 they're insignificant in what we're doing in the 

19 totality, so we're already acknowledging that there 

20 is a flaw, and if we're going to say we're going to 

21 grant them a licensing agreement, we're saying, 

22 well, it's okay with us to part with that property, 

23 but my feel is I would prefer to see it sold rather 

24 than to give up for free with no compensation. 

25 CHAIR MOLINA: Okay. Thank you, Mr. Arakawa. Mr. Kane. 
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1 VICE-CHAIR KANE: Thank you, Mr. Chair. Can I ask a 

2 question of Corporation Counsel? 

3 CHAIR MOLINA: Proceed. 

4 VICE-CHAIR KANE: As far as putting language in there that 

5 would require upon the sale of this particular TMK 

6 that there there's a requirement that a 

7 disclosure is made that this agreement would 

8 terminate and that the new owner would have to 

9 you know, and then we face them with option with 

10 the option of they have to break down the wall and 

11 conform to what the line is, can you provide some 

12 feedback? And I'm just throwing that off the cuff, 

13 so to speak, but, you know, I'd like to see this 

14 move forward and I'd like to see it where at least 

15 if this is a result or this initiative is here 

16 because this person is looking at selling their 

17 property, then we need to make sure that there's 

18 some disclosure on the part of the seller of the 

19 property that's adjacent to this public piece that 

20 we're talking about. 

21 MR. GARNEAU: Councilmember Kane, the disclosure would be 

22 

23 

24 

25 

automatic because this license agreement would be 

recorded against the property, so it would come up 

in a title report, and the -- so they would know. 

They'd also have to disclose it as part of their 
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1 normal disclosures on their DROA anyway. 

2 In terms of your second question as to notice 

3 that it would only be for the time until it's 

4 conveyed again, I mean, the license agreement can be 

5 amended to provide that 

6 VICE-CHAIR KANE: Nontransferable. 

7 MR. GARNEAU: Right, that it can -- that upon -- that it's 

8 nontransferable and automatically expires upon the 

9 transfer of the property. So that -- certainly I 

10 could amend it to do that. 

11 VICE-CHAIR KANE: Okay. Thank you. 

12 MR. GARNEAU: And so that would mean that the new owner 

13 would, one, have notice that their license is only 

14 while they own it, and if they decided to sell, they 

15 would need to correct the problem or else it would 

16 be a cloud on their title when they try to sell, 

17 because the license would pop up, the people would 

18 see it's an encroachment and that it's 

19 nontransferable. So it would put -- the current 

20 owner would have to give notice to the purchaser 

21 because it would be recorded in their chain of title 

22 and the purchaser would have to know, then, that 

23 it's something that they'd have to correct if 

24 they ever wanted to sell. 

25 VICE-CHAIR KANE: Thank you. Mr. Chair, with that 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

response and to perhaps further discussion to see if 

there's a majority of Members that would consider 

this aspect of the discussion, I'll make a motion to 

amend -- since we technically have the motion on the 

floor still, to amend to insert language that would 

show that this is non this license agreement is 

nontransferable and that language also be inserted 

to say that -- well, I don't know if it's necessary. 

I don't want to be redundant, so maybe we can 

have a clarification, and I apologize, because I'm 

not of the legal mind, so to speak, but I don't know 

if just putting this license agreement is 

nontransferable, because everything else is, as you 

used the term, automatic. I want to make sure that 

language is very clear here that upon the sale that 

this license agreement expires and that the new 

person corning in is faced with having to -- you 

know, either they're going to corne in and ask for a 

new license agreement, at which time they'll be 

faced with the same situation, or if we can take it 

a step further to alleviate that that -- I don't 

know if I want to say redundancy or that cycle 

that we're in right now. 

What language do you see that would force 

them to have to remove, replace, or rectify this 

RALPH ROSENBERG COURT REPORTERS, INC. 
(808) 524-2090 



PWT 6/19/02 89 

1 situation where there's -- if they are looking for 

2 clear -- not clear title, but yeah, no cloud on 

3 their title? 

4 MR. GARNEAU: What we could include is language that just 

5 says exactly that, that the property -- that not 

6 only is this not transferable, but prior to 

7 transfer -- so that the owner -- binds all future 

8 owners that prior to transfer that the encroachment 

9 has to be corrected. I mean, we can put that in the 

10 agreement so it's recorded and they have that 

11 obligation. So they'll understand that taking the 

12 property that they're agreeing to that, that they 

13 have to correct that problem, and so depending on 

14 what you have in mind, I mean, the correct -- we 

15 could be explicit and say the wall has to be 

16 relocated, that's the only fix, or we could say, you 

17 know, that, you know, they could get a new license 

18 subject to Council approval, you know, or something. 

19 It would depend on what your intent was. If you 

20 want only this to be a one-time thing and they have 

21 to fix it after that, then we could put that in. 

22 VICE-CHAIR KANE: Okay. 

23 MR. GARNEAU: It would depend on your intent. 

24 VICE-CHAIR KANE: Okay. So with that said, and, 

25 Mr. Chair, with -- sensing the direction that this 
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1 body has shown, the tendency that we've wanted to 

2 take, I would say that it's just a one-time thing 

3 and that the correction we explicitly include ln 

4 the amendment that upon the transfer can only be 

5 completed at such time -- after such time that the 

6 encroachment is corrected or removed -- the 

7 encroachment is removed and that all future owners 

8 are binded to that. So if I can allow or if we can 

9 have --

10 CHAIR MOLINA: Sure. 

11 VICE-CHAIR KANE: For sake of discussion, if this is 

12 something that's, you know, agreeable, then we can 

13 move forward, if allowing Staff and Corp. Counsel to 

14 incorporate the correct language to get that desired 

15 intent, and if it doesn't, then it's moot, but just 

16 for the sake of discussion, and we don't have a 

17 second, I think, unless Mr. 

18 CHAIR MOLINA: Okay. The motion has been amended --

19 COUNCILMEMBER HOKAMA: Second. 

20 CHAIR MOLINA: -- per Mr. Kane 

21 COUNCILMEMBER ARAKAWA: Second for discussion. 

22 CHAIR MOLINA: and it's been seconded by Member Hokama. 

23 Discussion. Mr. Kane, any further comments on your 

24 amendment? 

25 VICE-CHAIR KANE: I think I've made my comments. 
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1 CHAIR MOLINA: Okay. Mr. Arakawa. 

2 COUNCILMEMBER ARAKAWA: Yeah, a couple questions on that. 

3 First of all, isn't this property up for sale? 

4 Mr. Goode, is this property up for sale? 

5 MR. GOODE: I don't know, but I imagine it is. That's why 

6 they did the survey. 

7 COUNCILMEMBER ARAKAWA: Because if it's up for sale and 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

we're granting this to the person who owns it right 

now, then the person -- upon transaction, they're 

going to have to move the wall. So this motion 

won't do what we need to do. If we -- because there 

will be a transfer of ownership right after this. 

Now, again, the cost of moving that wall versus 

selling the property outright, if we give the owner 

the option, I would think that for a minimum cost it 

might be better to just allow them to purchase the 

property rather than to try and have them move the 

wall. 

Again, you know, we're talking a matter of 

just a little bit of distance here and if at the --

if we do that, then this is forever out of the way. 

The next person doesn't have to worry about it. In 

the future they don't have to worry about it. If we 

do it this way, somebody's going to have to worry 

about it and eventually that wall is going to have 
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1 to be moved. If we're going to insist that the wall 

2 be moved, we may as well have the current owner move 

3 the wall to begin with. 

4 My -- again, my tendency is to say, well, we 

5 make a decision. Either we want them to move the 

6 wall or we allow them to purchase the property, but 

7 to just defer the issue one more time, and in this 

8 case if they're selling the property it may be a 

9 matter of months, doesn't make any sense. I think 

10 it would be easier for the applicant or for the 

11 owner to be just able to -- in this case maybe 

12 $600 just to get rid of the problem. 

13 CHAIR MOLINA: Okay. Thank you, Mr. Arakawa. Any other 

14 discussion with regards to the amended motion on the 

15 floor, Members? Mr. Hokama. 

16 COUNCILMEMBER HOKAMA: Chairman, my point is -- my 

17 

18 

19 

20 

21 

22 

23 

24 

25 

position is very simple. Shouldn't be the burden of 

the County. We're not doing the encroachment. It's 

the burden of the property owner that encroached on 

County right-of-way. It's that owner or whoever 

owns it currently, the responsibility to correct the 

encroachment, not the County. You can say, well, 

you making a reverse position from the Lanai one. 

Well, the Lanai one was different. We gave as a 

County a building permit and the encroachment was 
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1 because we approved a permit that allowed that 

2 encroachment. This did not receive any County 

3 approval. You want to test and go to the very 

4 centimeter or micro inch of your property line and 

5 take a chance of encroaching, that's your decision. 

6 I'm not going to be the one to say now it's the 

7 County's responsibility to fix the encroachment. 

8 You do that, you take your risk. 

9 So, again, I prefer -- I will support the 

10 amendment Mr. Kane made, and I thank him for taking 

11 it into consideration, but if the owner is willing 

12 to go to Land Court, Bureau of Conveyances, secure 

13 us a professional surveyor, do the subdivision, 

14 because they're going to have to subdivide it out 

15 and pay for all of that and the -- and whatever is 

16 the value of the land, sure, I'll consider that, but 

17 it's not our responsibility to fix the encroachment, 

18 Chairman. 

19 CHAIR MOLINA: Okay. Thank you, Mr. Hokama. Any other 

20 questions or comments regarding the amendment? 

21 Mr. Kane. 

22 VICE-CHAIR KANE: Just a question, Mr. Chair, and just for 

23 me to understand. Was there a building permit 

24 required for the building of this wall? 

25 CHAIR MOLINA: Mr. Goode? 
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1 MR. GOODE: No. It's less than four feet high. 

2 VICE-CHAIR KANE: Okay. Thank you for that clarification. 

3 Thank you. 

4 CHAIR MOLINA: Okay. Any other comments or questions with 

5 regards to the amended motion? Hearing none, all 

6 those in favor of the motion as amended say "aye." 

7 COUNCIL MEMBERS VOICED AYE. 

8 CHAIR MOLINA: Those opposed? 

9 COUNCILMEMBER ARAKAWA: No. 

10 CHAIR MOLINA: Okay. Let the record show there is one no, 

11 Mr. Arakawa. 

12 VOTE: AYES: 

13 NOES: 
ABSTAIN: 

14 ABSENT: 
EXC. : 

15 
MOTION CARRIED. 

16 
ACTION: 

17 

18 

19 

20 

21 

Councilmembers Carroll, Hokama, 
Vice-Chair Kane and Chair Molina. 
Councilmember Arakawa. 
None. 
None. 
Councilmembers Kawano and Tavares. 

Proposed resolution revised to include 
language that the license agreement 
granting the encroachment be 
nontransferable; and that prior to the 
transfer of said real property, the 
encroachment must be corrected and 
removed from the public right-of-way 
before the close of escrow. 

22 CHAIR MOLINA: Now we'll go back to the main motion. All 

23 

24 

25 

those excuse me. Any discussion? Okay. All 

those in favor of the main motion on the floor, say 

"aye. " 
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1 COUNCIL MEMBERS VOICED AYE. 

2 CHAIR MOLINA: All those opposed? 

3 COUNCILMEMBER ARAKAWA: No. 

4 CHAIR MOLINA: Okay. Let the record show one no, 

5 Mr. Arakawa. 

6 VOTE: AYES: 

7 NOES: 
ABSTAIN: 

8 ABSENT: 
EXC. : 

9 
MOTION CARRIED. 

10 
ACTION: 

11 

12 

Councilmembers Carroll, Hokama, 
Vice-Chair Kane and Chair Molina. 
Councilmember Arakawa. 
None. 
None. 
Councilmembers Kawano and Tavares. 

ADOPTION of proposed resolution, as 
revised, and FILING of communication. 

13 CHAIR MOLINA: So the motion does carry. Thank you, 

14 Members. 

15 VICE-CHAIR KANE: Mr. Chair? 

16 CHAIR MOLINA: Mr. Kane. Go ahead, Mr. Goode. 

17 MR. GOODE: Thank you, Mr. Chairman. Now that we've 

18 

19 

20 

21 

22 

23 

24 

25 

finished with that item, as you can see from my 

previous discussion, I really want some general 

direction from the Council, and we can prepare 

future license agreements to reflect what we just 

discussed here, that -- because sometimes the 

license agreements are offered -- the seller is 

pushing it through, right, so they can make the 

transaction. Sometimes for the need of the 
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1 transaction they settle transaction and now it's the 

2 buyer who's bringing it through. 

3 So we could write the license agreement in 

4 such a way that we're basically saying as the buyer 

5 of the property, you've got to fix it before you 

6 sell it. Okay. So whoever is bringing it forward, 

7 it could be the current owner or it could be the new 

8 owner, we can set it up that way, and that gives us 

9 the direction I think we need to move these things 

10 forward. We'll still take them on a case-by-case 

11 basis as they corne up, but I think the direction 

12 your Committee has corne up with is very amenable to 

13 us. We would like to see them corrected. 

14 In general, I would rather not see that we go 

15 toward selling property, because it would encourage 

16 encroachments. People think, oh, if I go out there, 

17 the County will sell it to me. So I think this is a 

18 good direction and if -- again, if you want to poll 

19 the Members, we can offer future license agreements 

20 to have this type of language. 

21 CHAIR MOLINA: Okay. So noted. The Chair will take that 

22 

23 

24 

25 

into consideration, and I guess I could say if it 

does encourage people to do further encroachments, 

they may get the impression that they can get a 

bargain basement deal from the County with regards 
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1 to property. 

2 COUNCILMEMBER ARAKAWA: Mr. Chairman? 

3 CHAIR MOLINA: Mr. Arakawa. 

4 COUNCILMEMBER ARAKAWA: Just for clarification, is the 

5 person applying for this license agreement the 

6 current owner or a prospective new owner? If 

7 it's 

8 MR. GOODE: I believe it's the current, based on the 

9 information that I just read in the binder. 

10 COUNCILMEMBER ARAKAWA: Again, just for clarification, 

11 because I want to make sure that the intent of this 

12 Committee is met. The -- what was just voted on was 

13 that the current owner will have this license 

14 agreement, but upon transfer to another buyer they 

15 have to move the wall. Okay. Just so everybody is 

16 clear on that. 

17 CHAIR MOLINA: I believe they will have to disclose that 

18 upon their transaction. 

19 COUNCILMEMBER ARAKAWA: Well, that's not what the motion 

20 

21 

22 

23 

24 

25 

was. It's they're going to have to move the wall. 

So the license agreement ends at the time the title 

is transferred. So if that was the intent of the 

Committee, that's what I think you just did. Now, 

so if the person is trying to sell it, and that's 

what we were told last time, he's trying to sell it, 
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1 then perhaps you -- if your intent is so that the 

2 buyer can have control of it until such time as he 

3 sells it, you need to rethink the motion that was 

4 just made. Otherwise, that buyer is going to end up 

5 with no license agreement. I -- just for 

6 clarification. Again, you know, my preference is 

7 that we get a return of value, but that's what I 

8 think just happened. If that's what you intended, 

9 that's fine, but I want to make sure everybody's on 

10 the same page. 

11 CHAIR MOLINA: Okay. Thank you, Mr. Arakawa. Any other 

12 comments to the matter? Hearing none, there are no 

13 other items on today's agenda. Is there any 

14 announcements? Seeing none, the Chair thanks you 

15 all for your professionalism and dedication as 

16 always to attending to very important matters of 

17 this County. So with that being said, the Chair 

18 would like to adjourn this meeting. (Gavel) . 

19 

20 ADJOURN: 11 : 20 a. m. 

21 

22 

23 

24 

25 
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